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A HISTORY OF SASKATCHEWAN CO-OPERATIVE LAW - 1900 TO 1960
BY DONALD MULLORD, CHRISTOPHER S. AXWORTHY AND DAVID LISTON*

1. INTRODUCTION

This paper traces the history of Co-operative Law in Saskatchewan, from the time
before Saskatchewan was a province to 1960. In doing so, it attempts to give the tenor of
the discussions among co-operators in Saskatchewan about what the applicable statutes
should prescribe, and to describe the concerns the provincial government had when it
considered the enactment of amendments. Studying the case of Saskatchewan co-
operative law 1is instructive because of the pre-eminence, outside of Québec, of
Saskatchewan as a "co-operative province". In this capacity, it gradually became
influential in setting the course of legislation for other provinces.

The history of Saskatchewan law begins with the English model that was
transported to Canada prior to Saskatchewan’s provincehood. It should be remembered
that the U.K. co-operative model was predicated on consumer co-operatives and that
adaptations were therefore necessary to accommodate a movement more oriented to

producer co-operatives.

2. EARLY ENGLISH STATUTES

When England’s first successful co-operative society, the Rochdale Equitable
Pioneers Society, was organised in 1844, there was no suitable legislation by which such a

society could incorporate. The Joint Stock Companies Act had been passed in 1844,1

enabling joint stock businesses with 25 members or more to be granted incorporation by
the Board of Trade without recourse to a special private Act of Parliament, as had
previously been the case. However, the 1844 Act did not grant limited liability and the

procedure required was too expensive for a small co-operative society.2
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The Rochdale Pioneers applied for enrolment under the Friendly Societies Acts of

1834 and 1842.3 The Friendly Societies Act had been first passed by Parliament in 1793 to

encourage working people to form charitable societies to benefit the sick and infirm, and
thus to reduce public expenditures.? The preamble to the Act stated:

Whereas the protection and encouragement of friendly

societies in this kingdom, for raising, by voluntary

subscription of the members thereof, separate funds for

the mutual relief of the said members in sickness, old age,

and infirmity, is likely to be attended with beneficial

effects, by promoting the happiness of individuals, and at
the same time diminishing the public burdens; LB

The Act required that the societies be organized democratically. The members
were to assemble from time to time to "constitute such proper and wholesome rules,
orders and regulations ..." for the government of the society.6 These rules were to be
submitted to the Justices at Quarter Sessions for approva1,7 and once approved, they
could only be altered by the consent of three-quarters of the members at a general
meeting, where notice of the amendment to the rules had been given at two prior

8 The 1793 Act also allowed the society’s rules to provide for the

general meetings.
resolution of disputes between the society and its members by arbitration.® This
provision was continued in the later Industrial and Provident Societies Act. The 1793 Act
restricted the societies to charitable activities, but the Act was amended frequently in
the following years, and in 1834 the scope of the Act was broadened to allow Friendly
Societies to be organized "for any purpose which is not illegal."10 This phrase apparently
enabled trading societies to be registered under the Act, but the general wording

created uncertainty as to which activities were permitted. In 1846, as a result of lobbying

Id., at 118.
4 Friendly Societies Act, 33 Geo. 3, c. 54.
5 1d., preamble.
¢
T, s 2.
8 Id., s. 3.
9 Id., s. 16.
10

Amendment to Friendly Societies Act, 4 & 5 Will. 4, c. 40.




by the Rochdale Pioneers and influential co-operative sympathizers, the Friendly

Societies Act was amended to include the following "frugal investment" clause:

Be it enacted ... that a society may be established ... 4.
For the frugal investment of the savings of the members
for better enabling them to purchase food, firing, clothes,
or other necessaries, or the tools or implements of their
trade or calling, or to provide for the education of their
children or kindred, with or without the assistance of
charitable donations: Provided always, that the shares in
any such investment society shall not be transferable, and
that the investment of each member shall accumulate or be
employed for the sole benefit of the member... ."

Though pleased with this amendment, co-operators viewed the restrictions that

registration under the Friendly Societies Act imposed on trading societies’ activities as
unnecessary. For example, the societies could hold personal property only through non-
member trustees and they could not own land; reserves could only be invested with the
National Debt Commissions and there was no provision for federation of the societies.?
Dissatisfied with their legal status, the societies lobbied for further changes to the Act;
this led, in 1852, to the first statute specifically drafted to provide for producer and

consumer co-operation - The Industrial and Provident Societies Act.!®

A. The Industrial and Provident Societies Act, 1852

The title of the Act, which is still used today, reflects the belief that the working
men’s trading societies would serve a charitable purpose. The margin note to section 1
reads "Societies of working men may be established for attaining the objects of Friendly
Societies Acts by means of joint trade." Trading surpluses were to be used for "such
provident purposes ... as shall be from time to time authorized by the laws in force with
respect to Friendly Societies."!® Societies would continue to be regulated by the Registrar

of Friendly Societies,’® and by section 7 of the Act, "all the provisions of the laws

1 Amendment to Friendly Societies Act, 9 & 10 Vict., c. 27.
12 Supra, note 3.

13 Industrial and Provident Societies Act, 15 & 16 Vict., c. 31,
4 sl

15 Id., s. 2.

16

Id., s. 8.



relating to Friendly Societies shall apply to every Society to be constituted under this
Act."?
Section 1 of the 1852 Act, adopted into early Canadian co-operative statutes,

outlines the purposes for which societies could be organized:

L. It shall be lawful for any number of persons to establish

a society under the provisions of this and the said recited

Act, for the purpose of raising by voluntary subscriptions

of the members thereof a fund for attaining any purpose

or object for the time being authorised by the laws in

force with respect to Friendly Societies, or by this Act, by

carrying on or exercising in common any labour, trade, or

handicraft, or several labours, trades or handicrafts, except

the working of mines, minerals or quarries beyond the

limits of the United Kingdom of Great Britain and

Ireland, and also except the business of banking, whether
in the said United Kingdom or elsewhere; ...1%

The section indicates that co-operative societies were not limited to retail trading
and that worker co-operatives of tradesmen were also contemplated. Like the Friendly
Societies, these co-operatives were to raise capital through voluntary subscription, and it
has been suggested that worker co-operatives were not as successful in England as retail
consumer co-operatives because of the difficulty of raising the necessary capital from
the workers themselves.!®

Section 2 of the Act listed matters for which the Rules of the society should
provide. Interest on loans was not to exceed 6 per cent, and the value of loans was not
to exceed four times the amount of the paid-up subscriptions. Dividends on
subscriptions were not to exceed 5 per cent (thus providing a different interest rate for
loan capital than member capital), and no dividends were to be paid out of the society’s
capital. Any surplus was to be used, firstly to repay loans, and then either for increasing

capital, for provident purposes under the Friendly Societies Act, or for a patronage

refund. The Rules were also to provide for the appointment of managers and other

officers, the making of contracts, procedures for withdrawal of members and the

17 Id.,s. 7.

18 9 51

19 See generally the criticisms of Sidney and Beatrice Webb, discussed in R. Oakeshott, The Case for Worker
Co-ops, Routledge & Kegan Paul, London, 1978, at 31-41; J. Thornely, Workers' Co-operatives: Jobs And

Dreams, Heinemann, London, 1981, at 26-29.




arbitration of disputes, and the method of dissolution of the society.?® The Act did not
provide a procedure for adopting these rules, but it is probable that this was not

considered necessary since the Friendly Societies Acts provided for democratic control

by the members or a committee of members.

Section 3 stated that members’ interest was not transferable.?! This was an
important restriction, since it prevented control of the societies from passing into the
hands of persons who were not the societies’ patrons.

Section 9 of the Act limited a member’s interest member to one hundred pounds.??
Section 11 stated that the liability of members was unlimited.?® This was a significant
deterrent to working-class investors, but it could be circumvented to some degree by
vesting property absolutely in the hands of trustees.? It is not surprising, however, that
limited liability was withheld from the co-operative societies in 1852, since it was not
extended to companies until 1855. In that year Parliament enacted the Joint Stock

Companies Act,?® which for the first time limited the liability of the shareholders to the

amount unpaid on their shares.?® This Act was the model for company legislation in
England and Canada for over a hundred years.

The Industrial and Provident Societies Act was extensively revised in 1862%7 to
include several of the provisions made for joint stock companies in the 1855 Act. For
example, the 1855 Act provided that the minimum number of persons that could form a
limited liability company was seven and that the association could be formed "for any
lawful purpose."® Similarily, the 1862 Act required a minimum of seven persons to form

a society, and stated that societies could be formed for any purpose permitted by law

20 Supra, note 13, s. 2.

2 Id., s. 3.

22 Id., s. 9.

23 Id., s. 1L

2 Supra, note 2, at 120.

%5 Joint Stock Companies Act, 19 & 20 Vict., c. 47.
26 Id., s. 61.

2T 25 & 26 Vict., c. 86.

28

Supra, note 25, s. 3.



except mining, quarrying and banking.29 Both Acts limited shareholders’ liability to the
value of their shares,30 but in consideration of that privilege, both societies and
companies were required to have a registered office to which notices and
communications could be addressed,31 and to paint or affix an easily legible sign in a
conspicuous position on every office or place of business.>? Stiff penalties for non-
compliance were included in both Acts.®® The 1855 Act prohibited a company from
registering under a name identical to that of a subsisting company, or so nearly
resembling such a name as to be "calculated to deceive."** This provision was broadened

in the 1862 Act to prohibit names that were "likely to deceive".®® The Friendly Societies

Acts, previously applicable to co-operative societies in toto, were made applicable only

to exemption from stamp duties and income tax, settlement of disputes by arbitration or
justices, compensation of members unjustly excluded, the power of the courts in the
case of fraud, and the jurisdiction of the Registrar of Friendly Societies.3®
Comprehensive provisions in the 1855 Act for winding up companies were made
applicable to societies.%”

The 1862 Act did not follow the 1855 Joint Stock Companies Act in providing for

general and special meetings of shareholders or for a comprehensive schedule of

regulations for managing the company. The 1862 Industrial and Provident Societies Act
was less precise in its requirements. The Rules of a society were to be registered with
the Registrar of Friendly Societies,38 and were to be available to any person on payment

of a sum not exceeding one shilling.3® The Act included a schedule of matters for which

29 Supra, note 27, s. 3.
30

Supra, note 25, s. 28; supra, note 27, s. 20.
31

Supra, note 25, 8. 30; supra, note 27, s. 12.
32

Supra, note 25, s. 30; supra, note 27, s. 10.
33 .

Supra, note 25, s. 31; supra, note 27, s. 1l.
34 Supra, note 25, s. 8.
35

Supra, note 27, s. 8.
36 1. s 16
8T, s.17.
38 Id, s 5
39



the Rules were to provide. For example, they were to provide for the mode of holding
meetings and right of voting, and for making or altering rules. The frequency of
meetings was not prescribed, and the principle of one member-one vote was not
specifically included. The specific restrictions in the 1852 Act on the interest to be paid
on loans or members’ subscriptions was dropped in favour of a general statement that
the Rules were to provide for "the mode of application of profits." The overall effect of
the 1862 Act was to remove some of the restrictions on the societies under the previous
Act, and to treat the societies as commercial businesses rather than as special kinds of

social or charitable institution.

B. The Co-operative Principles of the Rochdale Pioneers

The Rochdale Equitable Pioneers Society evolved a set of principles for co-
operative societies. The Pioneers did not commit these principles to a written list, and it
is probable that they evolved over a period of years. Consequently, different authorities
quote different "principles," and in recent years there has been some debate about the
actual number of Rochdale Principles. W.B. Francis, writing in 1959, lists nine principles

that he regards as fundamental for co-operative ventures:
Democratic control: one member, one vote.

Limited interest on capital.

Patronage dividends.

Unlimited membership.

No credit; business on a cash basis.

Educational work.

Political and religious neutrality.

Goods and services of high standard.

Co-operatives sell goods or provide services at the market price.

N N

40

It is interesting to note that while the Industrial and Provident Societies Act of
1852 referred to limited interest on capital and patronage dividends, the 1862 Act does
not refer specifically to any of the principles. The purpose of the 1862 Act appears to be
to regulate the interaction of the society with other businesses and with the government,
but to leave internal management to the society and its members. Since most of the co-
operative principles are concerned with the co-operatives’ internal management, they

were not incorporated into the legislation of 1862.

40 W.B. Francis, Canadian Co-operative Law, Toronto, Carswell, 1959, at 6.




3. EARLY CANADIAN CO-OPERATIVE LAW
A. The First Canadian Co-operative Statute

In 1865, the Ontario legislature passed an Act Respecting Co-operative

Associations*! closely modelled on the Industrial and Provident Societies Act of 1862.

The purposes for which an association could be organized were much like those set out
in the 1862 Act,*? as were the conditions under which an association could commence
operations. Before it could do so, it was to frame a set of rules for regulating, governing

and managing the association. The rules were to provide for the following matters:

a) mode of convening general and special meetings, and of altering rules;

b) provisions for the audit of accounts;

¢) power and mode of withdrawal of members, and provisions for the claims of
executors or administrators of members;

d) mode of application of profits;

e) appointment of managers and other officers, and their respective powers and
remuneration, and provisions for filling vacancies occasioned by death, resignation and
other causes.*?

The 1865 Act does not distinguish between general meetings and special meetings,

but in 1861 the province of Canada had passed The Joint Stock Companies General

Clauses Consolidation Act,** which did distinguish between the two. A special meeting

was defined as a meeting called by one-fourth part in value of the shareholders of the
company, for the transaction of any business specified in the notice of the meeting.*®

Since Section 1 of the Companies Act provided:

1. When not otherwise expressly enacted, this Act shall
apply to every joint stock company incorporated by any
Act hereafter to be passed, for any of the following
purposes: ...*

it is possible that the drafters of the 1865 Act intended that the distinction used in the

Companies Act would be applied to co-operatives.

41 Co-operative Associations Act, S.0. 1865, c. 22.
42 Id,s. L

3 14,85

4 g0 186l c. 18

4 14613

46

Id., s. L



The complete title of the 1865 Co-operatives Associations Act was "An Act to
authorize the formation of companies or co-operative associations for the purpose of
carrying on, in common, any trade or business." The distinction between "companies" and
"co-operative associations" is not explained in the Act. However, section 2 of the 1861

Companies Act stated:

2. For the purpose of incorporating this Act, or any of its
provisions with a special Act, it shall be sufficient in such
Act to enact, that the clauses of this Act, or such of them
as in such Act maybe particularly desi7gned to that end,
shall be incorporated with such Act ... .2

However, the drafters of the Co-operative Associations Act did not specifically

incorporate the provisions of The Joint Stock Companies Act, and so it could be argued

that the meanings of "general meeting" and "special meeting" in the Act were not
incorporated into the 1865 Act.
Another possible interpretation of the words "special meeting" is suggested by
section 7, which prescribes the manner of altering the rules:
7. After such rules have been certified, it shall be lawful
for such Association, by resolutions, at a meeting specially
called for that purpose, to alter, amend, or rescind the
same, or any of them, or to make new rules. 48
Possibly it was intended that a special meeting was one called to alter the rules.
The 1865 Act included two of the Rochdale Principles: elections were to be by
ballot, and each member was to have only one vote.4° Also, the association’s business
was to be conducted strictly on a cash basis; no credit was to be given or taken.’® This

last provision was the only one to give rise to reported litigation.

B. Early Cases Concerning Cash Trading

The Rochdale Pioneers imposed the restriction on their society that trading be on a
cash basis only because some of the them remembered that an earlier attempt to form a

co-operative store in Rochdale had failed when it overextended credit to members who

47 Id., s. 2.

48 Supra, note 41, s.7.
499 14 81

50

Id., s. 15.
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could not afford to buy groceries.51 The restriction became a constant source of
difficulty for co-operatives in the following one hundred years and the principle was
eventually abolished.

The first reported case in Canada under a co-operative statute concerned cash
trading.®? By the latter half of the nineteenth century, the London Co-operative
Association Limited regularly purchased goods from the plaintiff; the transaction was
considered to be for cash if payment was made within thirty days. The invoices were
placed before a board meeting of the trustees and if found to be correct, were paid by
the treasurer. The plaintiff brought action when the co-operative failed to pay invoices
to the value of $895.80. Counsel for the co-operative argued that the transaction was not
for cash, and that therefore the plaintiffs could not recover. Section 15 of the Co-

operative Associations Act stated:

15. The business of the Association shall be a cash business
exclusively; no credit shall be either given or taken, and no
officer, member or servant of the Assocation, or any
number of them together, shall have power to contract any
debt whatever in its name, except in respect of rent on the
premises required for the business, the salary of clerks and
servants, and such like contract, necessary in the
management of the affairs of the Association; everything
shall be bought and sold for cash only.’®

It was held that the co-operative could not incur any debt whatever, except as
provided in Section 15, and that it was therefore incapable of incurring any liability.
The Act provided for publicity of the character of co-operative associations, and parties
transacting business with them should enquire as to their powers and liabilities. The
court held that for a valid transaction, there must be either prepayment or simultaneous
delivery and payment.

The principle of cash trading under the Ontario statute was considered again in

Ontario Co-operative Stone-Cutters’ Association v. Clarke et al.’* The defendant had a

contract with the Dominion government to construct a section of the Welland Canal, and
subcontracted with the plaintiff to build the canal’s stone walls. The defendant did not

carry out its contract with the Government, and the plaintiff, unable to perform its part

51 Cole, supra, note 2.
52 Fitzgerald et al v. London Co-operative Association Limited (1868), 27 U.C.Q.B. 605.
53

Supra, note 41, 8. 15.

54 (1880), 31 U.C.C.P. 280.
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of the contract, brought action for loss of profit. The defendant claimed that it was not
liable under the contract because it was not a cash transaction, and argued that
Fitzgerald v. London Co-operative Association®® supported its contention that the co-
operative could not enter into any contract except for cash. The court observed that
section 1 of the Act permits the association to carry on "any labour, trade or business,"
and held that a contract necessary to carry on a "labour" or "trade" was to be
distinguished from contracts of buying and selling. The court stated that the restriction
to cash transactions applied only to buying and selling, and that the contract at issue in
this case was necessary for managing the Association’s affairs and was therefore
specifically excepted in the Act.

The courts again considered the effect of the cash trading restriction in 1897 in

Struthers v. Mackenzie.’® The Wyoming Co-operative Association regularly purchased on

credit from the plaintiffs, R.C. Struthers & Co. The plaintiffs were unable to recover
against the co-operative, and brought action against the manager, the treasurer and the
directors personally. They argued that there was an implied representation or warranty
of authority in law of the association to purchase goods on credit. The court held that
the plaintiffs must be taken to have known that the defendant co-operative association
was such, and must have known of the statutory restriction on credit sales. Thus the
plaintiffs and the defendants had equal knowledge of the legal restriction, and there
could be no implied representation or warranty. The plaintiffs also argued that the
defendants had benefited by reselling the goods, and should account for the value of
them. The court came to the rather odd conclusion on this issue that the defendants had
used the proceeds from the plaintiff’s goods to relieve the defendants from a personal
liability for other goods purchased by the association, and had not therefore derived a

personal benefit from the goods.

C. Manitoba Co-operative Associations Act, 1887

Little appears to be known about early consumer co-operatives in western Canada,
but it is probable that the increased settlement of the prairies after 1880 brought with it
settlers who were aware of co-operative developments in England and eastern Canada. It

is known that there was a co-operative store in operation at Winnipeg, because on May

55 Supra, note 52.

56 (1897), 28 O.R. 381 (Div. Ct.).
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13th, 1885 the Winnipeg Co-operative Association placed an advertisement in the
Winnipeg Daily Sun.?”
In 1887, the Manitoba Legislature passed an Act Respecting Co-operative

Associations,8 perhaps in response to the needs of small groups such as the Winnipeg
association. The Act was almost identical to the Ontario Act, which had been slightly
amended in 1880%° and 1884.%° According to Trevena, there may have been a few

incorporations under the Act, but it was generally forgotten until 1913,

4. EARLY CO-OPERATIVE DEVELOPMENT IN SASKATCHEWAN
A. Saskatchewan Prior to 1913

The first co-operative organisation to appear on the prairies, The Patrons of
Industry, was founded in Michigan in 1887 and spread rapidly to Ontario and then in
1891 to Manitoba. The organization was at its most successful in 1895, when there were
330 lodges with a membership of about 5,000 in western Canada.’! The main purpose of
the Patrons of Industry was to improve the economic position of the settlers by co-
operation. The local lodges placed sufficiently large orders with a department store to
obtain discounts. The County Association pooled orders from the lodges for enough
supplies to fill a boxcar. When the car arrived in Regina, the supplies were distributed
from the track to farmers who drove in to collect them.®? The Patrons entered federal
politics in 1896 but only one Patron member, Dr. Douglas from Eastern Assiniboia, was
elected; the organisation disintegrated because of disagreements among the leaders after
the election.®®

In 1896, two brothers attempted to establish a utopian, co-operative community
near Tantallon, on the Qu’Appelle River. The preamble to the Constitution explained

their purpose:

57 J. Trevena, Prairie Co-operation - A Diary, Saskatoon, Co-operative College of Canada, 1976, at 65.

8 sM.1887,c.12.

59 5.0.1880, c. 22.

60 5.0.1884,c. 27.

61 H.S. Patton, Grain Growers Co-operation in Western Canada, Cambridge, Harvard University Press, 1928,
at 33.

62 J. Hawkes, Saskatchewan and Its People, Regina, The S.J. Clarke Publishing Company, 1924, at 618.

63

Id., at 620.











































































































































































